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Topeka Independent Living Resource Center is a civil and human rights organization whose mission is to advocate for a fully integrated and accessible society.  Topeka Independent Living (TILRC) is a 501(c) 3, not-for-profit, charitable corporation that is controlled, operated, managed and staffed by people with disabilities of all ages.  TILRC provides all sorts of services for people with disabilities including housing assistance, life skills training, assistance with Social Security, help finding a job and so on.  TILRC is also an award winning, nationally recognized policy advocate in the arena of home and community long term services and supports and the rights of people to live their own lives free of facilities and institutions, if they so choose.
One of TILRC’s largest service areas is helping people to manage their personal attendant services.  We assist people with locating, hiring and managing their attendants. TILRC acts as a fiscal intermediary paying taxes and other withholdings and cutting payroll checks for about 1000 people with disabilities per year who employ about 1,800 workers.  We perform this function in partnership with the State of Kansas’ HCBS Medicaid Waiver programs.  Everyone we serve is otherwise eligible for a nursing facility or other institution.  These people actually have to qualify for the facility or institution, but then choose the home and community option, if available. During years when the state budget is tight, many people cannot avail themselves of this choice and must wait on a list; sometimes for longer than a year.  It their needs are too great or otherwise cannot be met, then they must enter a nursing facility and then fight to move out later when their name comes off of the waiting list.

TILRC has always strongly advocated good wages, access to high quality benefits, fair treatment and otherwise good working conditions for personal attendant workers. Personal attendant workers are critical to independent living for people with disabilities of all ages.  TILRC strongly believes that this critical work should be respected and valued by government and society as whole.  As more and more people live with disabilities, and more and more people choose home and community services instead of nursing facilities and institutions, more and more personal attendant workers will be needed.  A key component in assuring a sufficient supply of high quality attendant workers is good wages, benefits and otherwise fair treatment.
H.R. 3582, the Fair Home Health Care Act of 2007, attempts to solve a problem of providers and programs making workers perform duties and over periods of time that would violate FLSA but for the ability to say that the work being performed is “domestic service companionship” and therefore exempt under existing the FLSA.  The bill addresses this problem by amending “casual basis” into the language covering companionship and then by defining “casual basis” to change the current regulatory definition of “companionship found in 29 CFR, Part 552, $552.6.

TILRC opposes and is appalled by anyone, any agency, or any employer not paying an attendant worker their hard earned wages.  If this is happening by virtue of it being expedient for employers to merely call attendant services and supports “companionship” and thus ducking compliance with FLSA, then that needs to stop.  TILRC firmly believes that there is a big difference between companionship and personal attendant services.  The former involves mostly passive availability in case of emergency or a small or incidental amount of actual task performance, while the latter involves mostly active performance of skilled and unskilled tasks necessary to actively promote health, safety and independence.

TILRC has for many years been at the forefront of designing innovative home and community services and supports that are consumer directed and controlled and are also cost effective. [TILRC is the only CIL in the country to have received an award from HCFA (now CMS) for outstanding services and advocacy.] Given budget problems at the state and federal levels caused by rising costs of services and rising numbers of service users, costs of and expenditures for home and community services and supports have been under intense political scrutiny. In fact, the main reason given by federal lawmakers for continuing, and not correcting, the well documented institutional bias remains fear about potential costs of home and community services and support alternatives to the nursing facilities and institutions.  

Most people with disabilities who receive long term services and supports rely on Medicaid HCBS Waivers which have built-in cost effectiveness constraints and face severe budget shortfalls and limitations at the state level. Redefining what are truly companion services as no longer FLSA exempt would greatly increase the cost of the individual service plans and increase the overall state budget expenditures for the programs.  The result is likely that such services would be eliminated and made unavailable.  This would jeopardize health and safety and the independence of people who need companionship, but not actual attendant services such as cooking, cleaning, chores and so on. H.R. 3582 goes well beyond solving the problems in the Coke case and paints with too broad a brush by eliminating companionship as it is currently defined in regulation and reconstituting it as the same as any form of actual work as long as it is not performed more than 20 hours per week by a worker who doesn’t have companionship as a vocation; basically companionship on a casual basis would mean 20 hours or less a week provided by untrained, unlicensed / uncertified people.

TILRC supports fixing any problems caused by mis-use, especially egregious mis-use, of the “companion” exemption in current law.  However, TILRC has concerns about the definition of “casual basis” in the bill. The current definition of “companion” found in 29 CFR $552.6 is actually pretty good as it outlines that actual work (as would be performed by a personal attendant) must be limited to under 20% of the time while the vast bulk of the time (at least 80%) must spent as a companion and not actually working, performing tasks. While TILRC applauds the intent of the bill, we have concerns that as constructed, the bill will endanger innovative service and supports programs and threaten the independence of the people with disabilities that rely on such supports and services for maintaining their health, safety and liberty in their own homes and communities.
A couple of examples from Kansas may be instructive:  HCBS Waivers in Kansas include a service called “Sleep-cycle support” or “Night Support”.  This is a service that pays for a non-family member to stay the night at an eligible individual with a disability’s home to provide incidental assistance or to be there in case of emergency.  The service must be provided for at least eight hours and not more than twelve hours and pays a flat daily rate that is negotiated between the worker and the consumer and usually is $25 to $30 per night. (Depending on the Waiver the regular reimbursement rate is $12.05 to $14.20 per hour.)  The actual work or assistance provided MUST be incidental and the vast majority of the time is spent sleeping.  Examples of assistance include turning someone once during the night or being available to assist a vent user with emergency battery hookups in case the power goes out; a not uncommon occurrence in many rural parts of Kansas during storms.  If more than incidental help is needed, then sleep cycle cannot be used and the regular attendant service plan hours must be increased.  This creative service, jointly agreed to by the worker and the attendant is vital in that it allows people with very severe disabilities to obtain 24 hour coverage in a cost effective manner.  If the regular rate, not to mention overtime, (see above) had to be paid, then cost effectiveness would be lost and the service availability to those who need it would also be lost.  This would likely result in failure to guarantee Medicaid health and safety requirements causing people to lose eligibility for the Waivers.  The only safe place left would be the nursing facility or the institution.  H.R. 3582, as drafted, would eliminate this service; a service vital to the independence, health and safety of people with disabilities in my state.

The bill causes an additional problem for individuals with service plans that exceed 40 hours per week.  Most of these people have hired family and friends to be their attendants.  Many of these folks have one main worker that covers all of their hours and that are paid straight time for all the hours.  H.R. 3582 would drastically disrupt the lives and livelihoods of all concerned.  Here is the situation:
In the past, the interpretation of FLSA was that more than 40 hours must be paid overtime.  Since the reimbursement rate would not support overtime (The reimbursement rate was $11.96 and the wages were $8 to $9 per hour.), a worker could only work 40 hours, period! 
 As a fiscal agent of the state we had to enforce the no overtime rule at the state level yet we heard from both attendants and workers; they practically begged to be able to work more than 40 hours because of the hassle involved for the consumer who was, again, usually a family member or friend of the worker.  This is a typical scenario presented:  Say the service plan for an individual was 51 hours per week.  This meant that the main worker took care of 40 of the hours leaving 11 for someone else.  It is very difficult to find someone wanting to work only 11 hours per week or even to drive out to the consumer’s house for so few hours, especially in rural areas with long distance drives.  Cutting the plan up more, say in half, unduly penalized the main worker who had a personal stake in the well being of the consumer.  To get around this rule, some consumers and workers simply used two different payroll agencies for the additional hours.  This caused extra, unnecessary paperwork, meant two different paychecks sometimes at different wages for the same work and received at different times and the worker still worked as many hours at straight pay thus obviating the whole issue of hours worked and overtime anyway! This is not to mention that FLSA was still being violated in this situation. What a hassle for all involved!  It was a big relief for the relatively few people involved when the ruling was interpreted to allow workers to work more than 40 hours at straight time if they and the consumer want. 
TILRC only assists with self directed services where the consumer hires, manages, schedules, etc. the worker.  The consumer is the employer, not then agency under color of state law and regulation.  

If  H.R. 3582 passes, it will seriously disrupt both the lives of people with disabilities and the attendants and the attendants will have smaller paychecks.  It won’t really affect my agency.  It will cause problems for the people we represent and serve.  With the ongoing severe budget constraints here, it is unrealistic to believe that reimbursement rates (and state budgets) will increase significantly to cover the extra cost for overtime.  Our state lawmakers WILL NOT go for paying $12 to over $14 per hour for someone to sleep.  Some lawmakers already think wages are too generous as it is and we face regular threats to cut reimbursement rates during our annual legislative session.  Workers will lose pay; consumers will face difficulty finding workers to fill in the “left over” small amount of hours.  
For these reasons, please rethink this bill.  Since people the grassroots, general disability community was not included in the drafting of this bill, these kinds of stories and this kind of hands-on knowledge was not brought to the table.  By working together, we can, perhaps, address the problems that need fixing while protecting people with severe disabilities and the innovative, cost effective programs they rely on and by the way, also not inadvertently cut the pay of scarce and valuable attendant workers.

TILRC is aggressively working at the state level to increase wages and create access to good health insurance and other benefits that workers deserve.  We take workforce issues very seriously.  After all, the lives and independence of people with disabilities, of ourselves, depend on access to a quality, dependable workforce.

TILRC cannot support this bill as drafted and asks that you do not support either.  All stakeholders need to work together and be at the table to solve this problem.  Important pieces of information and working knowledge were left out of the equation in the drafting of this bill.
Yours, very truly

Mike Oxford

Executive Director
